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MR. JUSTICE BRENNAN, WITH WHOM MR. JUSTICE 
STEWART AND MR. JUSTICE MARSHALL JOIN, DISSENTING.

In the case before us, appellant was convicted of distributing 
obscene matter in violation of California Penal Code §311.2, on 
the basis of evidence that he had caused to be mailed unsolicited 
brochures advertising various books and a movie. I need not now 
decide whether a statute might be drawn to impose, within the 
requirements of the First Amendment, criminal penalties for the pre-
cise conduct at issue here. For it is clear that . . . the statute under 
which the prosecution was brought is unconstitutionally overbroad, 
and therefore invalid on its face.

The same day, the Court also handed down a deci-
sion in Paris Adult Theatre I v. Slaton, which involved 
a 1970 complaint filed by Atlanta, Georgia, against the 
Paris Adult Theatre, asserting that the theater was show-
ing obscene films. The trial court judge viewed two of 
the offending films, which depicted simulated oral sex 
and group sexual intercourse. The judge ruled in favor 
of the theater, mainly because the owners did not admit 
to the theater anyone under the age of twenty-one. 
After the Georgia Supreme Court reversed, the own-
ers appealed to the U.S. Supreme Court. The justices, 
however, affirmed the ruling, refusing to extend to the 
theater First Amendment protection, even though only 
consenting adults could see the films. Citing Miller, the 
majority reasoned that, in prohibiting the commercial 
exhibition of pornography, the state had a legitimate 
interest in protecting the corruption of public morality.

Miller (and Paris Adult Theatre I) substantially 
changed the constitutional definition of obscenity. 
In Table 8-1 we compare the Roth test (and its expan-
sions) with the new Miller standard. Although the Court 
retained three important elements of the Roth test—the 
adult standard, the work taken as a whole, and the restric-
tion of obscenity to sexually oriented materials—two 
major changes stand out. First, the Miller test specifically 
gives the states the authority to define what is obscene. 
The Court, therefore, emphasized local values rather 
than the national standard suggested in Jacobellis. Second, 
the Court did away with the notion that a work merited 
protection as long as it did not meet the “utterly without 
redeeming social value” criterion. Instead, the justices 
held that to receive First Amendment protection, sexu-
ally oriented materials must have serious literary, artistic, 
political, or scientific value. As a consequence, the new 
Miller test permitted much greater regulation of sexually 
explicit materials than did the Roth standard.

While a majority on the Burger Court ush-
ered in a significant change in obscenity law, liberals 
from the Warren Court era also expressed a change 
in approach. Joined by Justices Thurgood Marshall 
and Potter Stewart, Justice Brennan wrote a dissent-
ing opinion in Paris Adult Theatre I in which he urged 
the Court to abandon the issue of obscenity. After 
almost two decades of leading the Court in attempts 
to define obscenity, the author of Roth finally decided 
that it could not be done. Experience had taught him, 
he explained, that efforts to regulate “obscene” material 
inevitably led to unacceptable restrictions on protected 
expression. Consequently, state and federal authorities 
should be banned from regulating sexually oriented 
expression altogether—except to protect juveniles and 
unconsenting adults.

It would be difficult to imagine two more different 
positions than those the majority and the dissenters took 
in these obscenity cases, but they are alike in this respect: 
both sides wanted to extricate the Court from the busi-
ness of resolving questions of obscenity. Brennan and the 
other dissenters advocated an almost total end to govern-
ment regulation of obscenity, while the Miller majority 

Table 8-1 � The Obscenity Standards of the 
Warren and Burger Courts Compared

Warren Court Burger Court

Relevant 
audience

Average person Average person

Scope of 
consideration

Work taken as a 
whole

Work taken as a 
whole

Standard Sexual material 
found patently 
offensive by the 
contemporary 
national standards 
of society at large

Sexual material 
found patently 
offensive by 
contemporary 
community 
standards as 
specifically 
defined by 
applicable  
state law

Value of the 
work

Utterly without 
redeeming social 
importance

Lacks serious 
literary, artistic, 
political, or 
scientific value


